REv. 1. The present article, however, is not a re-hashing of that article but is entirely new.
The distinction is thus aptly put by Mr. Justice Gray in latcrior Construction Co. v. Gibney (1895) 160 U. S. 217, 219-220, 10 Sup. Ct. 272, 273: "Diversity of citizenship is a condition of jurisdiction, and, when that does not appear upon the record, the court, of its own motion, will order the action to be dismissed. But the provision as to the particular district in which the action shall be brought does not touch the general jurisdiction of the court over such a cause between such parties-but affects only the proceedings taken to bring the defendant within suck jurisdiction, and is a matter of personal privilege, which the defendant may insist upon, or may waive, at his election; and the defendant's right to object that an action, within the general jurisdiction of the court, is brought in the wrong district, is waived by entering a general appearance, without taking the objection."
Many writers and judges use the term "jurisdiction over the subject matter" for jurisdiction, and "jurisdiction over the person" for venue. When the words are understood to be used in the designated technical sense, the nomenclature "jurisdiction" and "venue", though, is believed to be preferable. hear the case; venue 4 answers only the question of where the case should be heard.
The jurisdiction of the United States District Court concerns the various classes of cases that this court can decide, and defines and limits the powers of the United States District Court as a part of the judicial machinery of the federal government. It is only after the question of the jurisdiction of this court is answered in the affirmative that the question of venue ever arises. Then the geographical issue must be determined-where the suit is to be brought, the venue. It is obvious that if the United States District Court cannot entertain jurisdiction of a case, this effectually stifles any question of venue. A technical statement that the United States District Court has jurisdiction-connotes first that this case is within the constitutional grant of federal judicial power to the United States and secondly that the case falls under the part of that power conferred by Congress on the district court, leaving open the question which district court (district and sometimes division) should properly try the case. The contrary assertion that the United States District Court has not jurisdiction of the case means that no district court, whatever the district and division for which it sits, has power to adjudicate that case.
When the question of jurisdiction of the district court has been decided by that court adversely to the plaintiff, and a final judgment entered, this becomes res adjudicata, which can be attacked only upon appeal; it cannot be raised again by bringing the suit in the district court of another district. The decision of the question of venue adversely to the plaintiff, holding the venue improper, leaves the disappointed litigant free to bring this suit in the district court of another locality (district and division) ; and, if he does this, the question of the propriety of the second venue may then be raised and decided.
Venue may be Waived, either Expressly or Impliedly
As has already been pointed out, 5 jurisdiction can never be conferred on the district court by waiver or consent of the parties. It must affirmatively appear from the record; it is always before the court, both trial and appellate during the progress of the case; and the court, of its own motion without any suggestion from the litigants, may raise and pass on the question.
Venue, on the other hand, is freely waivable. 0 This is the most important legal difference flowing from the distinction between 4 Questions of venue are quite ancient in the common law. A brief but interesting account of the historical and technical development of venuo will be found in Scott, Fundamentals of Procedure in Actions at Law (1922) 18-23.
G Supra note 1. 6 See cases cited in succeeding notes.
venue and jurisdiction. Venue is a mere personal privilege, the privilege (if the litigant cares to assert it) of being sued in a particular district or division. Unless the litigant himsew specially raises the question, it is not before the court, for the judge cannot, of his own motion, either raise or decide the question, even though the venue is manifestly improper 8 The only method by which this question of venue can be raised is by a special appearance in linzine for that purpose; for any general appearance is a complete waiver, and venue once waived cannot be questioned subsequently in the caseY Thus venue is waived by a demurrer on other grounds going to the merits, 0 by filing an amended petition and stipulations for continuance," by removing the case to the United States District Court from a state court, -1 2 by an affidavit of defenses going to the merits,' 3 by proceeding beyond the pleadings and taking testimony.'" Nor can a general appearance be united with a special appearance for the purpose of questioning the venue.
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Whatever the nature of the appearance, consent or plea, if it amounts to a general 7And only the litigant whose residence does not conform to the requirements of venue can raise it. Central Trust Co. v. McGcorge (1894) appearance (and the Supreme Court seems prone so to construe it), then such appearance precludes the possibility of the question of venue being raised at any later stage of the proceedings. But when a defendant first objects seasonably and properly to the venue, and then, after his objection is overruled and proper exception taken, he pleads to the merits and goes to trial, he has not waived the question of venue and may again raise the question in the appellate court. 0 Venue Important only in the District Court Under the federal judicial system, the question of venue gives difficulty only in the district court. There are nine circuit courts of appeals, each with appellate jurisdiction only. Appeals go to the circuit court of appeals for the circuit embracing the state within which is the district for which the district court sits.T And there is only one Supreme Court.
THE GENERAL FEDERAL STATUTE OF VENUE
Section 51 of the Judicial Code provides: "Except as provided in the five succeeding sections, no person shall be arrested in one district for trial in another, in any civil action before a district court; and, except as provided in the six succeeding sections, no civil suit shall be brought in any district court against any person by any original process or proceeding in any other district than that whereof he is an inhabitant; but where the jurisdiction is founded only on the fact that the action is between citizens of different states, suit shall be brought only in the district of the residence of either the plaintiff or the defendant." This is the provision of widest general application on the subject of venue. A clear distinction is made by this section between cases in the district court (1) when diversity of state citizenship is the only ground of jurisdiction; (2) when jurisdiction may be based on any ground other than diversity of state citizenship.
Under (1), the plaintiff has an election between two districts -the district of the plaintiff or the district of the defendanteither of which is proper. Under (2), there is no election but only a single proper district-the district of the defendant. In neither case can suit be properly bro'ught in one of more than two districts, the residence of the plaintiff or the residence of the defendant. When the suit is between citizens of different states (no other ground of jurisdiction eisting),15 the districts of the plaintiff and defendant, and also their states, being necessarily different, the plaintiff has a choice (or at least a potential choice) between his own district and that of his adversary. There are, however, as will be seen, many restrictions, developed by the courts, which, even in these cases, greatly limit the exercise of this option.
These statutory restrictions, as construed by the federal courts, were enacted to safeguard the interests of defendants from the abuse of their rights as to the locality of suits against them. That same statute has seriously hampered the federal courts in the exercise of the jurisdiction and powers conferred upon them. It has given rise to many difficult questions; the cases dealing with those questions are legion.
Under this statute come the vast majority of these cases. In the "six succeeding sections" to Section 51, provision has been made for dealing specifically with certain exceptional cases. Thus, Section 52 applies, in suits not of a local nature, when a single state "contains more than one district." Under Section 53, provision is made, in suits not of a local nature, "when a district contains more than one division" for the division in which suit lies; and this section applies to both civil and criminal cases, to cases originally brought in the district cburt and to cases removed thereto. Section 54 applies in local actions, "where the defendant resides in a different district, in the same State, from that in which suit is brought"; while Section 55 covers suits of a local nature when the land""lies partly in one district and partly in another, within the same state." The powers of a receiver are broadened under Section 56 to cover land and fixed property "within different States in the same judicial circuit." Section 57, which is quite important, permits certain in rew proceedings to be instituted in the district where the res is situated, with provision for service on absent defendants. These will all in turn be discussed.
"INHABITANT" AND "RESIDENCE"

Resident, Iviabitant and Citizen
The words "resident" and "inhabitant" are synonymous here."' Is When jurisdiction can be grounded either on diver.e citizenship or some other ground (e.g. federal question), then jurisdiction is not "founded only on the fact that the action is between citizens of different statez" and the only proper venue is the district of the defendant. Macon Groccn, Co. "The word 'inhabitant', in that act, was apparently used, not in any larger meaning than 'citizen', but to avoid the incongruity of speaking of a citizen of anything less than a State, when the intention was to cover not only a district which included a whole State, but also two districts in one State." 20 "Residence" and "domicile", it is well known, have quite different technical meanings, but the two are generally used as synonymous in the Judicial Code. become an inhabitant of such other district. 4 In Gdlveston,
Natural Persons
(an alien) brought suit in the Western District of Texas against a Texas corporation with its principal office in the Eastern District of Texas, and, though the corporation operated a railroad and had stations in the Western District of Texas, the venue was held improper.
A stipulation by a corporation authorizing service of process within a certain state upon its agents there, or upon a designated officer of the state, does not make the corporation (incorporated in another state) an "inhabitant" of the state wherein the stipulation is filed. Such a stipulation concerns only the service of process, and is not a waiver of the corporation's privilege to be sued in the proper district as defined by the general statute of venue. - 
Aliens
An alien individual is one who has not by virtue of either birth or naturalization citizenship in the United States; a corporation is an alien here when it is incorporated under the laws of a foreign country. No alien, individual or corporate, is an inhabitant of any district; he, or it, is districtless.
When an alien is a defenciant, he is without the protection of the venue statutes, 7 and may be sued in any district in which he is found and where valid service of process may be made upon him.21 8 "To construe the provision as applicable to all suits between a citizen and an alien would leave the courts of the United States open to aliens against citizens, and close them to citizens against aliens. Such a construction is not required by the language of the provision, and would be inconsistent with the general intent of the section as a whole." 20 24 McCormick Co. v When the alien is plaintiff, however, in a suit against the citizen of a state (whether individual or corporation), the statute is applicable. Necessarily, then, thfe suit must be brought, as the only proper venue, in the district of the defendant.3 0 Thus the venue statute controls suits by aliens but not suits against them.
COPLAINTIFFS, OR CODEFENDANTS, INHABITANTS OF DIFFERENT STATES
The rule of the general venue statute-(venue in diverse citizenship cases 31 may be the district of either the plaintiff or defendant; venue in other cases must be the district of the defendant)-is subject to an important qualification which greatly restricts venue. That qualification is that the terms "plaintiff" and "defendant" are both used collectively to mean all the plaintiffs or all the defendants. 32 With but a single plaintiff and a single defendant, this principle is never called into operation; with a plurality of litigants, it becomes tremendously important. For "when the plaintiffs are from different districts, thefe is no district of the plaintiff; when the defendants are from different districts, there is no district whereof the defendant is an inhabitant.
Thus, when jurisdiction is not founded solely on diverse citizenship, so that the venue must be based on the residence of the defendant, if there are two or more defendants from different districts, since there is no district of (i.e. common to) all the defendants, there is then no district of the defendant, and hence no district in which the venue is proper. So that when a suit not founded solely on diverse citizenship is brought against A (of the Eastern District of North Carolina) and B (of the Western District of Virginia), neither of these districts is the district of all the defendants, and there is no proper venue in either district.
In diverse citizenship cases, though the district may be that of either the plaintiff or the defendant, the same principles are applicable. So that if A (of the Northern District of Florida) wishes to bring suit, based solely on diverse citizenship, against B (of the Western District of Virginia.) and C (of the Eastern District 
When Parties are not Indispcnsablc
Section 50 of the Judicial Code provides: "When there are several defendants in any suit at law or in equity, and one or more of them are neither inhabitants of nor found within the district in which the suit is brought, and do not voluntarily appear, the court may entertain jurisdiction, and proceed to the trial and adjudication of the suit between the parties who are properly before it; but the judgment or decree rendered therein shall not conclude or prejudice other parties not regularly served with process nor voluntarily appearing to answer; and nonjoinder of parties who are not inhabitants of nor found within the district, as aforesaid, shall not constitute matter of abatement or objection to the suit."
This partly alleviates the rigor of the qualification introduced by a plurality of litigants. It applies broadly in terms to both actions at law and suits in equity, when a judgment or decree is possible as to the parties before the court without prejudicing the rights of the absent parties.z 4 When the absent party, however, is indispensable r (as distinguished from merely proper or 
VENUE AND PROCESS
Venue Complicated by Process
In the main, Congress (except as to districts within the same state) has dealt with districts rather as separate states than as counties within the same state. So that the ordinary civil process in the district court does not run beyond the confines of the district in which it is issued. 8 8 Under the "due process" clause of the Constitution this normally implies that no in pers6nam judgment can be obtained against 'a defendant unless such defendant is served in the district in which the suit is brought. Thus is introduced another complication, rendering the practical problem of suitable venue often difficult, sometimes impossible. Process and venue are quite distinct, yet each qualifies and limits the other. After a district, proper on the score of venue, has been selected, there yet remains the question of whether the defendant can be validly served in this district. A plurality of defendants in both cases lends still further complications to the problem.
A flesh and blood individual may be served in any district in which he may be physically found with the process of that district. Apart from methods of service (not appropriate for discussion here), individuals usually present little legal difficulty.
Service of Process on Corporations
Normal and perfect service on a corporation would contemplate service in the single district of which it is an inhabitant. Very frequently, however, it is necessary to serve process upon the controversy, but an interest of such a nature that a final decree cannot be made without either affecting that interest, or leaving the controversy in such a condition that its final termination may be wholly inconsistent with equity and good conscience." corporation in some district other than its own. Then is encountered another limitation: the corporation cannot be validly served in a district unless it is "doing business" in that district; and this is true even though the president and other corporate officers may at the time be physically present within the district. This principle has, in many cases, been rigidly upheld by the federal courts. 3 9 Thus in a suit, based solely on diverse citizenship, by A (of Charlottesville, Va.) against the B corporation (incorporated in laryland, doing no business in the Western District of Virginia), while the Western District of Virginia (district of the plaintiff) would be technically proper from the venue standpoint, the plaintiff, A, since the defendant could not be served in that district, would be driven to sue in the defendant's district, the District of Maryland. Or suppose a suit based on diverse citizenship, by this same A, as plaintiff, against this same B corporation and C (of Delaware), as defendants. Here, since the defendants are from different districts, the venue must be the district of the single plaintiff; but in this district (though the venue is proper), no valid service can be had on the B corporation. Accordingly, unless this defect be waived, the plaintiff is denied entrance into the United States District Court.
What Conzstittes "Doing Busin-ess"
There are literally hundreds of cases dealing with the question of what constitutes "doing business" on the part of a corporation so as to render it amenable to service. 0 The dominant idea seems to be that the term "doing business" in this connection connotes some continuity, a series of tiansactions in the line of the corporation's business rather than one transaction or even several single, and somewhat isolated and unrelated, transactions. No extended discussion can be attempted here beyond the consideration of a few representative cases. A railroad company which has no tracks within the district is not "doing business" therein merely because it hires an office and employs an agent (within the district) for the merely incidental business of solicitation of freight and passenger traffic.
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Nor does a railway company do business in the district merely because another railway company, of which it owns practically the entire capital stock, does business therein.
4 2 "A fire insurance company which issues its policies upon real estate and personal property situated in another State is as much engaged in its business when its agents are there under its authority adjusting the losses covered by its policies as it is when engaged in making contracts to take such risks. If not doing business, in such case, what is it doing? . . . This is not a sporadic case, nor the contracts in suit the only ones of their kind issued upon property within the State. . . . Many contracts of the nature of the one in suit were entered into by the company covering property within the State." 43 "At the office in Philadelphia, the corporation kept its regular business ledgers, its stock transfer books and stock ledgers. The bookkeeper of the company had his desk in the office at Philadelphia, made his entries in the corporation books kept there, and conducted general correspondence in relation to the Company's business at that office. The treasurer of the company maintained the only treasurer's office of the company there, and had there his desk, papers, and books. The company had four bank accounts in Philadelphia, into which accounts, from time to time, was deposited the surplus of cash not needed in the active operation of the company." 44 The company was held to be amenable to process in the Eastern District of Pennsylvania.
LOCAL ACTIONS
Local and Transitory Actions
This distinction between local and transitory actions goes back to very far off days, yet the line of demarcation between the two now under discussion. Many of the cases are in more or less direct conflict. has been, and still remains, obscure and uncertain. Mlost of the judges have followed ancient saws and sayings with little or no attempt to analyze the nature and validity of the underlying reasons.
"The distinction taken is, that actions are deemed transitory, where transactions on which they are founded, might have taken place any where; but are local, where their cause is, in its nature, necessarily local." 43 This is the stock distinction which says little and affords scant assistance. 0 "The courts have drawn a distinction between transitory and local actions, holding that the former may be brought in any jurisdiction, the latter only in a particular jurisdiction. What is the nature and what is the basis of this distinction? It is obvious that an action to recover possessioi of specifie land, or to affect the title thereto or some interest thercin, is maintainable only in the jurisdiction in which the property involved is situated. Unless it has jurisdiction of the property, a state has no power to afford the remedy sought, and cannot confer jurisdiction upon its courts. Such proceedings, which are called proceedings ia rem, are properly held to be local, in that they can be brought only in the particular jurisdiction where the property sought to be affected thereby is situated. . . . It would seem on principle that the natural distinction is between proceedings in rem and proceedings in personam; that proceedings in rcm should be, and under well-settled principles of the conflict of laws, must be local, but that proceedings in personam should be transitory. In other words, the character of the remedy sought, rather than the character of the plaintiff's rights, should determine whether an action is local or transitory." 4T It is respectfully suggested that Professor Scott here suggests the only basis of distinction that can stand rational analysis on principle.
On both reason and authority, such actions as ejectment,3 and partition' 9 seem local; for they clearly affect the title to land or some interest therein. The great clash has come on actions for damages for trespass to land. In the classic case of Livingston v. Jefferson, " Chief Justice Marshall, deciding the case in favor of his arch enemy Jefferson, held that it was local. This great jurist decided the case under the principle of stare decisis, taking pains to point out the illogicality and injustice of the decision. Yet that, unfortunately, seems to be the law to-day both in the federal courts and those of the states ;r1 although the proceeding, since it seeks only the recovery of damages, is clearly in personam.
Local Actions Must be Brought Where the Land Lies
The general provisions of the venue statute, requiring suit to be brought in the district of either plaintiff or defendant, do not apply to local actions; for such actions must be brought in the district in which the land is situated.5 2 Yet there seems to be no federal statute expressly requiring this. And federal process, save where express statutory warrant is found therefor, is still limited to the district of the suit 5 3 Chief Justice Waite once said:
"The distinction between local and transitory actions is as old as actions themselves, and no one has ever supposed that laws which prescribed generally where one should be sued, included such suits as were local in their character, either by statute or the common law, unless it was expressly so declared. Local actions are in the nature of suits in rem, and are to be prosecuted where the thing on which they are founded is situated."
Local Actions-Different Districts i,6 Same State
Sections 54 and 55 of the Judicial Code relax, as to local actions, the rigidity of the rules just discussed when there are two or more districts in the same state. These two sections, however, have no application whatsoever to districts situated in different states. Section 54 provides:
"In suits of a local nature, where the defendant resides in a different district, in the same state, from that in which the suit is brought, the plaintiff may have original and final process against him, directed to the marshal of the district in which he resides."
This covers only the case where the land lies in one district, where the suit is brought, and the defendant resides in another district of the same state. Process may then be served on the defendant, the process being directed to the marshal of the defendant's district. 5 Section 55 provides:
"Any suit of a local nature, at law or in equity, where the land or other subject-matter of a fixed character lies partly in one district and partly in another, within the same state, may be brought in the district court of either district; and the court in which it is brought shall have jurisdiction to hear and decide it, and to cause mesne or final process to be issued and executed, as fully as if the said subject-matter were wholly within the disfrict for which such court is constituted."
Here the scope is even narrower, covering only the unusual case where the land (or other subject matter of a fixed character) is situated in both of two districts within the same state, partly in one of these districts and partly in another.?'
Venue and Process in Specified Proceedings in-Rem
Of infinitely greater importance, and far wider in scope than the two sections just discussed, is section 57 of the Judicial Code. In certain specified proceedings in rem, this permits service out of the district of the res, or even substituted service. This is discussed in the next section. 56 Under this section, where a corporation owns lands in more than one district in the same state, a district court of one of these districts may appoint a receiver with power over all this land. Horn v,. Pcre Marquette Ry., supra, note 7. See also City of Shelbyvrille -,. Glovcr (1910, C. C. A. 6th) 184 Fed. 234.
VENUE AND PROCESS IN SPECIFIED PROCEEDINGS IN REM
Without some such provipion as this, the rule of Livingston v. Jefferson 57 broadly applied and the principle that federal process does not transcend the limits of the district of issuance would have worked almost intolerable hardship upon litigants in the federal courts. Only cases of different districts within the confines of a single state were covered by Sections 54 and 55 of the Judicial Code. There was crying need for some broader provision to cover the case where the land or personalty was in one state while the defendant or defendants were in other states. To satisfy this need Section 57 was enacted, admirably adapted for this purpose. This is a statute of venue and process only; there must also.exist some ground, usually diverse citizenship, as well as the other requisites for the exercise of jurisdiction by the district court.5 8 The Text of the Statute Reproduction in full of the exact words of Section 57 of this statute (the Judicial Code), to which the reader can refer during the discussion, seems justified by its practical importance.
"When in any suit commenced in any district court of the United States to enforce any legal or equitable lien upon or claim to, or to remove any incumbrance or lien or cloud upon the title to real or personal property within the district where such suit is brought, one or more of the defendants therein shall not be an inhabitant of or found within the said district, or shall not voluntarily appear thereto, it shall be lawful for the court to make an order directing such absent defendant or defendants to appear, plead, answer, or demur by a day certain to be designated, which order shall be served on such absent defendant or defendants, if practicable, wherever found, and also upon the person or persons in possession or charge of said property, if any there be; or where such personal service upon such absent defendant or defendants is not practicable, such order shall be published in such manner as the court may direct, not less than once a week for six consecutive weeks. In case such absent defendant shall not appear, plead, answer, or demur within the time so limited, or within some further time, to be allowed by the court, in its discretion, and upon proof of the service or publication of said order and of the performance of the directions contained in the same, it shall be lawful for the court to entertain jurisdiction, and proceed to the hearing and adjudication of such suit in the same manner as if such absent defendant had been served with process within the said district; but said adjudication shall, as regards said absent defendant or defendants without appearance, affect only the property which shall have been the subject of the suit and under the jurisdiction of the court therein, within such district; and when a part of the said real or personal property against which such proceeding shall be taken shall be within another district, but within the same State, such suit may be brought in either district in said State: Provided, however, That any defendant or defendants not actually personally notified as above provided may, at any time within one year after final judgmefit in any suit mentioned in this section, enter his appearance in said suit in said district court, and thereupon the said court shall make an order setting aside the judgment therein and permitting said defendant or defendants to plead therein on payment by him or them of such costs as the court shall deem just; and thereupon said suit shall be proceeded with to final judgment according to law."Y Venue Under the Statute In cases within the purview of the statute, the venue is here determined by the location of the property or res, the suit being brought in the district in which the property or rcs is located without regard to the residence of the plaintiffs or defendants, no one of whom need be a resident of the district.3
Cases Falling within the Purview of the Statute
Led by the Supreme Court, the federal judges have given a very strict and rigid interpretation to the words of the statute defining its scope. The cases are legion, many of them illustrating the struggle of litigants who, finding their situation otherwise desperate or hopeless, have sought protection under the sheltering arm of Section 57. Two limitations, in particular, are of prime importance. First, the proceeding must be truly iz rem rather than i personam, to enforce a claim to property rather than to impose a personal obligation upon the defendant; the mere fact that the suit arose out of dealings with specific property is quite insufficient. Secondly, the proceeding must be in aid of a pre-existing claim, existing prior to the suit, and not a proceeding to create for the first time a claim as the effect of the proceeding itself. These will appear in the discussion of the cases, now to be attempted. Two classes of cases, in terms, are covered by the statute: (1) Suits to en.force any legal or equitable lien upon or claim to real or personal property within the district; (2) Suits to remove any incumibrance or lien or cloud upon the title to such property.
Ejectment6O falls rather clearly within the statute and, perhaps In the Goodman case, held within the statute, a bill in equity was filed to enforce a claim or lien as to a specific fund. The Fayerweather case, held without the statute, was a suit by heirs against trustees to recover a residue in the trustees' hands;, but no specific property, real or personal, was sought to be affected. Condemnation suits under the power of eminent domain are not included; for here there is no pre-exi.sting title to the property sought to be condemned, no claim or lien thereon, auterior to the condemnation proceeding. 4 By its very terms, the statute applies to personal property as well as to real; in practice, though, the realty cases greatly predominate. Since, as has been pointed out, the venue is the district in which the property is situated, this involves the question of the situs of property. As to realty, which is necessarily flxed and immovable, there is little trouble; in connection with personalty, particularly intangible personal property such as notesPs and corporate stock,-( even under this statute, there is grave difficulty. The question of the situs of personal property cannot well be discussed here.
Ordinary proceedings by foreign attachment are not contemplated here; for attachment in the federal courts is merely an incident to personal suit, which requires valid service of process on the defendant conferring jurisdiction over him personallyT
Procedzre uzder the Statute
The statute prescribes the procedure under it. If "one or more of the defendants therein shall not be an inhabitant of nor found within the said district or shall not voluntarily appear thereon," the court may make an order directing absent defendants to appear or plead by a certain day. This order shall be served; if that is practicable, on such defendants wherever found (even in districts in other states),7s and also on the persons in possession of the property, "if any there be." Service on absent defendants in districts in other states must be the service of this order of the court by the marshal of the district in which the defendant is found;79 and there can be no service of the ordinary federal process by such marshal.e Since the statute is an exception to, and its terms therefore the warrant for departing from, the general principle that federal process is limited to its own district, the federal courts are inclined to insist on a rather strict compliance with the statutory provisions.
When actual personal service of the court order on the absent defendant is not practicable in any district, then the court order "shall be published in such manner as the court-may direct, not less than once a week for six consecutive weeks." Before issuing a direction for service by publication, the court should be assured that reasonable efforts have been made to serve the order personally on the defendant without success. 8 ' When all the defendants can be served within the district of the suit, this should be done; for the provisions as to the court order do not then apply. It would seem as to a defendant residing in a different district of the same state that Judicial Code 54 would apply, permitting service of ordinary process by the marshal of such district; though this has been denied. 8 2 Probably, in such a case, the court order would be safer.
Effect of the Judgment or Decree
As to absent defendants, those served with the court order either personally or by publication who do not appear in the suit, the adjudication affects "only the property which shall have been the subject of the suit and under the jurisdiction of the court therein, within such district." 8 The judgment or decree is then strictly in rem, binding the res completely, but no in personam judgment can be entered; so that in a suit to enforce a lien on property in the district, the court can subject all this property to the lien, yet cannot enter a personal decree against the defend- ant for the excess of the plaintiff's claim beyond the value of the property 4 When, however, service of ordinary process is had on the defendant within the district of suit, or when the defendant subjects himself personally to the jurisdiction of the court by a gener-1 appearance, it would seem that the suit becomes one i persoizam and a valid personal judgment could be entered against him. One final proviso in the statute permits "any defendant or defendants not actually personally notified as above provided" to appear "within one year after final judgment", have the judgment set aside, plead "on payment of such costs as the court shall deem just;" and thereupon the suit "shall be proceeded with to final judgment according to law." The Supreme Court has made two things clear: first, this proviso applies only when the service of the court order was by publication, not by personal service of the order in any district (but in service by publication, information of the pendency of the suit by letter of extraneous information is immaterial) ; secondly, the right within the year to have the case reopened (in a proper case) under the proviso is a genuine right which cannot be conditioned on any terms save the payment of costs.
